Administrative Hearing Procedures (including Sexual Violence Addendum)

Administrative Hearing Procedures 

1. The Director of the Office of Judicial Affairs (or designee) selects at least two persons in an administrative capacity at the University to provide a disciplinary hearing opportunity for a current (or former) student with pending campus disciplinary charges.

2. The administrative hearing officer will set up a hearing for the student.  If the student does not reply, or does not show up, a hearing may be held in their absence.

3. The administrative hearing officers may request the attendance of University officials, students, named witnesses, or any other identifiable relevant person to an administrative hearing.  
4. Prior to the administrative hearing, the Office of Judicial Affairs will provide the student and the administrative hearing officer with:

a. Alleged Student Code of Conduct charges

b. All available information relevant to the incident(s)

i. Personally identifiable information of other persons within reports may be redacted

5. The accused student or the complainant may utilize an advisor, but no person may represent the student except the student themselves.

6. At the discretion of the administrative hearing officers, the accused student or the complainant may submit questions to be asked by the hearing officers.  These questions could be asked of University officials, students, named witnesses, or any other identifiable relevant persons attending the administrative hearing.  
7. The administrative hearing officer has the authority to remove any person from the administrative hearing who they believe is exhibiting behavior not conducive to the administrative hearing.

8. Administrative hearings are closed to the public, and are not required to be recorded.

9. An administrative hearing officer must write a recommendation to the Office of Judicial Affairs within five school days of the hearing.  The recommendation is based on a preponderance of evidence standard (i.e. “more likely than not”) that a student is:

a. Not Responsible for alleged charges of the Student Code of Conduct

b. Responsible for at least one alleged charge of the Student Code of Conduct

The administrative hearing officer may add or amend charges based on the information covered during the administrative hearing.  
10. If there is a finding of ‘responsible’ for any of the alleged Student Code of Conduct charges, the administrative hearing officer may recommend educational sanctioning as described in the Student Code of Conduct to the Office of Judicial Affairs.  
11. A written decision (including e-mail) must be provided to the student by the Office of Judicial Affairs within ten school days after the administrative hearing.  The decision letter must include a date by which an appeal may be accepted.
12. An accused student has a right to appeal an administrative hearing decision by writing to the Director of the Office of Judicial Affairs (or designee) prior to the due date provided within the decision letter.   Students have the right to appeal on the following grounds:
· The sanction is substantially disproportionate to the severity of the violation

· A procedural defect in the process had a significant effect on the outcome

· The discovery of new information which was unknown or unavailable at the time of the hearing and would have a significant effect on the outcome.

· If applicable, the non-requesting party will have the option to submit a written response to the appeal.

13. The Director of the Office of Judicial Affairs (or designee) may authorize extended due dates at any point during the hearing timeline based on extenuating circumstances.

ADDENDUM FOR SEXUAL VIOLENCE CASES

In accordance with Title IX regulations from the US Department of 
Education/Office of Civil Rights the University at Buffalo will adhere to the following procedure and definitions in cases of sexual violence or sexual harassment.  This information is in addition to the above hearing procedures.

Alternative arrangements: Complainant has the right to request alternative arrangements where the complainant does not want to be in the same room as the accused during the hearing.  These alternative arrangements must be consistent with the rights of the accused.  Accordingly, alternative arrangements must enable both parties and the hearing officers to hear each other.

Burden of Proof: The burden of proof in cases of sexual harassment and sexual violence is “preponderance of the evidence.”  This test asks whether it is “more likely than not” that the sexual harassment or sexual violence occurred.

Confidentiality: The University will protect the privacy of all parties to a complaint or other report of sexual harassment and sexual violence to the extent possible.  When the university receives complaints of sexual harassment or sexual violence, the university has an obligation to respond in a way that limits the effects of the sexual harassment and sexual violence and prevents its recurrence.  Information will be shared as necessary in the course of an investigation with people who need to know, such as investigators, witnesses, and the accused.  If you are unsure of someone’s duties and ability to maintain your privacy, ask them before you talk to them.  Staff at certain resources are obligated by law to maintain confidentiality, including the counseling center and the local crisis center off-campus.  Counseling Center information can be found at this site:  http://ub-counseling.buffalo.edu/  Crisis Services can be reached by calling 716-834-3131.

Equal rights for the accused and complainant: Any rights or processes offered to an accused are also offered to a complainant.  For example, the right to an appeal, right to representation or an advisor, and a right to call witnesses must all be offered equally, if at all.  

Informal resolution procedures: Informal resolution procedures, such as mediation, are optional and may be used when the University determines that it is appropriate.  Mediation may not be used in cases involving sexual violence.

Notice of Outcome:  Student complainants in sexual violence incidents have an absolute right to be informed of the outcome, essential findings, and sanctions of the hearing, in writing, in a way consistent with federal and state law.  The complainant and accused shall be notified concurrently in writing within 10 days of the hearing. 

Questioning and cross-examination: The accused and complainant in cases involving sex discrimination, including sexual harassment and sexual assault, may not directly question or cross-examine each other.  Each may submit their questions to the hearing officers, which will be responsible for asking the questions.

Right to appeal:  The right to appeal if offered to either party, must be equally accessible to the complainant and the accused.  Grounds for appeal are stated in the administrative hearing procedures.  The non-requesting party will have the option to submit a written response to the appeal.

Retaliation:  Retaliation against a person who files a [Title IX] complaint, serves as a witness, or assists or participates in any manner is strictly prohibited and will result in disciplinary sanctions.  Participants who experience retaliation should contact the Director of Judicial Affairs & Student Advocacy  or the Title IX Coordinator.  
· Elizabeth Lidano, Director Office of Judicial Affairs & Student Advocacy, 252 Capen Hall, 645-6154

· Sharon Nolan-Weiss, Title IX Coordinator, 406 Capen Hall, 645-2266

Timeline:  A timeline will be provided of the major steps of an investigation to both parties so they know what to expect and when to expect it.   If extraordinary circumstances prevent any step from occurring within the stated time frame, all parties will be promptly notified and will be given an estimated time for the step to occur.  Participants may also request an extension from the University, which should be granted if it will not unduly prejudice the rights of the other party.  

· The major stages that should be outlined are

· Full investigation of the complaint

· Hearing

· Parties receiving notice of the outcome

· Parties filing an appeal

Written acknowledgement from complainant:  Obtain a written acknowledgment from complainants in cases of sexual assault and sexual violence to document (1) the university employee or representative who spoke to or worked with the complainant, as well as the date; (2) which options the complainant would like to pursue, including the criminal justice system, the student judicial system, both, or none; (3) that the complainant received information about resources (medical, counseling, academic) available to them.

The following definitions will be used by the University in hearing sexual violence cases:

Accused student:  Any student accused of violating this Student Code.

Complainant:  Any person who submits a statement alleging that a student violated this Student Code.  

Consent: Consent is clear, knowing and voluntary. Consent is active, not passive. Silence, in and of itself, cannot be interpreted as consent. Consent can be given by words or actions, as long as those words or actions create mutually understandable clear permission regarding willingness to engage in (and the conditions of) sexual activity. 

· Consent to any one form of sexual activity cannot automatically imply consent to any other forms of sexual activity. 

· Previous relationships or prior consent cannot imply consent to future sexual acts. 

· Lack of consent may also exist when the victim is unable to give consent, either because of the victim’s use of drugs, alcohol, or other substances, or because of a disability.  

Force: the use of physical violence and/or imposing on someone physically to gain sexual access. Force also includes threats, intimidation (implied threats) and coercion that overcome resistance or produce consent. 

Non-consensual sexual contact: Any intentional sexual touching, however slight, with any object, by a man or a woman upon a man or a woman that is without consent and/or by force.

Non-consensual sexual intercourse: Any sexual intercourse, however slight, with any object,  by a man or woman upon a man or a woman, that is without consent and/or by force. Intercourse includes: vaginal penetration by a penis, object, tongue or finger, anal penetration by a penis, object, tongue, or finger, and oral copulation (mouth to genital contact or genital to mouth contact), no matter how slight the penetration or contact. 
Retaliation: Any action by any person that is perceived as intimidating, hostile, harassing, retribution, or violent that occurred as a result of the making and follow-up of a report of a violation of this code of conduct.

Sex discrimination: Sexual Discrimination includes all forms of: sexual harassment, sexual assault, and sexual violence by employees, students, or third parties against employees, students, or third parties. Students, College employees, and third parties are prohibited from harassing other students and/or employees whether or not the incidents of harassment occur on the College campus and whether or not the incidents occur during working hours.

Sexual exploitation: Occurs when a student takes non-consensual or abusive sexual advantage of another for his/her own advantage or benefit, or to benefit or advantage anyone other than the one being exploited, and that behavior does not otherwise constitute one of the other sexual misconduct offenses. Examples of sexual exploitation include, but are not limited to: 

· Invasion of sexual privacy

· Prostituting another student

· Non-consensual video or audio-taping of sexual activity; 

· Going beyond the boundaries of consent (such as letting your friends hide in the closet to watch you having consensual sex); 

· Engaging in voyeurism; 

· Knowingly transmitting an STI or HIV to another student; 

· Exposing one’s genitals in non-consensual circumstances; 

· Inducing another to expose their genitals; 

· Sexually-based stalking and/or bullying may also be forms of sexual exploitation 

Sexual harassment: Sexual Harassment is unwelcome, gender-based verbal or physical conduct that is sufficiently severe, persistent or pervasive that it unreasonably interferes with, denies or limits someone’s ability to participate in or benefit from the university’s educational program and/or activities, and is based on power differentials (quid pro quo), the creation of a hostile environment, or retaliation.
Sexual violence:  Physical sexual acts perpetrated against a person’s will or where a person is incapable of giving consent, including, but not limited to rape, sexual battery, and sexual coercion.
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